foreign private issuer test

foreign private issuer test is a critical determination used by companies to establish
their reporting status under the U.S. Securities and Exchange Commission (SEC)
regulations. This test helps foreign companies decide whether they qualify as a foreign
private issuer (FPI) or are subject to the more stringent reporting requirements applicable
to domestic companies. Understanding the foreign private issuer test is essential for
international corporations aiming to access U.S. capital markets while benefiting from
tailored disclosure rules. This article provides an in-depth explanation of the test, its
criteria, implications, and practical considerations for companies navigating cross-border
securities regulations. Additionally, it covers filing obligations and the benefits associated
with maintaining foreign private issuer status. The following sections will guide readers
through the comprehensive aspects of the foreign private issuer test, ensuring a clear
grasp of its strategic importance.
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Overview of the Foreign Private Issuer Test

The foreign private issuer test is a regulatory standard defined by the U.S. Securities and
Exchange Commission to classify the reporting status of companies incorporated outside
the United States. This classification determines whether a company is subject to the
reporting and disclosure requirements applicable to domestic registrants or whether it
can follow the streamlined rules designed for foreign private issuers. The distinction is
crucial because foreign private issuers benefit from less frequent reporting, exemptions
from certain proxy rules, and different filing forms under the Securities Exchange Act of
1934. The SEC created this test to balance investor protection with the practical realities
faced by international issuers accessing U.S. capital markets.

Definition of a Foreign Private Issuer

A foreign private issuer is generally a foreign company that meets specific criteria
indicating it is not primarily a U.S.-based entity. The SEC defines an FPI as a corporation
or other organization incorporated or organized under the laws of a country other than the
United States, which meets the foreign private issuer test. This entity type is allowed to
submit tailored financial reports and disclosures that accommodate differences in



accounting standards and corporate governance frameworks.

Criteria for Determining Foreign Private Issuer
Status

The foreign private issuer test involves evaluating several factors related to the company’s
ownership, business operations, and location of assets. The SEC provides a framework
that companies must use annually to determine if they continue to qualify as an FPI. This
evaluation includes a quantitative and qualitative analysis designed to assess the
company's ties to the United States.

Ownership Test

The ownership test examines the proportion of the company’s securities held by U.S.
residents. Specifically, if more than 50% of the outstanding voting securities of the
company are owned by U.S. residents, the entity does not qualify as a foreign private
issuer. This threshold reflects the SEC’s emphasis on controlling influence and investor
base as a determinant of reporting status.

Business and Asset Location Tests

In addition to ownership, the foreign private issuer test considers where the company
primarily conducts its business, where its executive officers are located, and where its
assets are situated. A company fails the test if a majority of its business, assets, or
executive officers are in the United States. These tests ensure that companies with
substantial U.S. operations are subject to the domestic reporting regime, which imposes
stricter compliance requirements.

Summary of Key Criteria

Less than 50% ownership of voting securities by U.S. residents

Majority of business activities conducted outside the U.S.

Principal executive offices located outside the U.S.

Majority of assets held outside the U.S.

SEC Reporting Obligations for Foreign Private



Issuers

Once a company qualifies as a foreign private issuer under the foreign private issuer test,
it is subject to a distinct set of SEC reporting obligations. These obligations differ from
those imposed on domestic issuers, reflecting the SEC’s recognition of the unique
challenges faced by international companies.

Periodic Reporting Requirements

Foreign private issuers are required to file annual reports on Form 20-F, which includes
audited financial statements prepared according to either U.S. Generally Accepted
Accounting Principles (GAAP) or International Financial Reporting Standards (IFRS) as
issued by the International Accounting Standards Board (IASB). Additionally, FPIs must
file a Form 6-K to disclose material information on a timely basis. Unlike domestic
companies, FPIs are not required to file quarterly reports on Form 10-Q.

Exemptions and Reduced Requirements

FPIs benefit from several exemptions, including relief from Section 16 short-swing profit
recovery rules and reduced requirements related to proxy statements under the Exchange
Act. These exemptions ease the regulatory burden and reduce compliance costs. However,
the foreign private issuer test must be reassessed regularly to maintain these benefits.

Benefits of Qualifying as a Foreign Private Issuer

Maintaining foreign private issuer status offers multiple strategic and operational
advantages. These benefits incentivize international companies to carefully evaluate their
eligibility under the foreign private issuer test to maximize flexibility in their SEC
reporting obligations.

Streamlined Reporting and Disclosure

The most significant benefit is the ability to file less frequent and less detailed reports,
reducing administrative burdens. Form 20-F filings occur annually, unlike the quarterly
and annual reports required for domestic issuers. This streamlined reporting allows FPIs
to focus resources on business operations rather than extensive regulatory compliance.

Flexibility in Accounting Standards

Foreign private issuers can prepare financial statements using IFRS without reconciliation
to U.S. GAAP, provided the IFRS standards are as issued by the IASB. This flexibility
simplifies financial reporting, especially for companies headquartered in countries where
IFRS is the norm.



Exemptions from Certain U.S. Regulations

FPIs are exempt from certain U.S. securities laws that apply to domestic registrants, such
as specific proxy rules and executive compensation disclosure requirements. These
exemptions facilitate smoother governance processes and reduce legal complexities
associated with U.S. public company obligations.

Practical Considerations and Challenges

Despite the advantages, companies face practical challenges in applying the foreign
private issuer test and maintaining their status. Changes in ownership structure or
business operations can affect the classification, requiring ongoing monitoring and
potential adjustments.

Impact of Changes in Ownership

Significant shifts in the percentage of U.S. shareholders can trigger a loss of foreign
private issuer status. Companies must track their shareholder base continuously to ensure
compliance. Sudden increases in U.S. ownership, for example through secondary offerings
or acquisitions, can complicate this assessment.

Geographical Shifts in Business Operations

If a company expands its U.S. presence or relocates key executives to the United States, it
risks failing the foreign private issuer test. Such changes can subject the company to more
rigorous U.S. reporting standards, increasing compliance costs and complexity.

Annual Reassessment Requirement

The SEC requires foreign private issuers to reassess their status annually based on the
latest facts and circumstances. This ongoing obligation necessitates robust internal
processes to gather relevant data and make timely determinations.

Checklist for Maintaining Foreign Private Issuer Status

¢ Regularly monitor shareholder composition, especially U.S. ownership percentages
¢ Assess location of executive officers and principal business activities
e Track asset locations globally to ensure compliance with the test’s criteria

e Review corporate governance structures for alignment with FPI requirements



e Prepare for timely annual reassessment and disclosure updates to the SEC

Frequently Asked Questions

What is the Foreign Private Issuer (FPI) test in U.S.
securities regulation?

The Foreign Private Issuer test determines whether a company qualifies as a foreign
private issuer under U.S. securities laws, which affects its reporting obligations with the
SEC. It generally considers factors such as the percentage of voting securities held by U.S.
residents, the location of the company's assets and business, and the nationality of its
officers and directors.

Why is the Foreign Private Issuer status important for
companies?

Obtaining Foreign Private Issuer status allows a company to benefit from reduced
reporting requirements and exemptions from certain U.S. securities regulations, such as
registering on Form 20-F instead of Form 10-K, which can reduce compliance costs and
administrative burdens.

What criteria must a company meet to pass the Foreign
Private Issuer test?

A company must have less than 50% of its outstanding voting securities held by U.S.
residents, and it must not have its primary business, assets, or officers/directors
predominantly in the U.S. This includes considering where the company is incorporated,
where its business is conducted, and where its management is located.

How often is the Foreign Private Issuer test applied?

The Foreign Private Issuer status is typically assessed annually based on the company's
circumstances as of the last business day of its most recently completed second fiscal
quarter. Companies must reevaluate their status regularly to ensure compliance with SEC
regulations.

What are the consequences if a company fails the
Foreign Private Issuer test?

If a company fails the test, it loses Foreign Private Issuer status and becomes subject to
full U.S. domestic reporting requirements, including filing reports on Form 10-K and Form
10-Q, which are generally more stringent and costly than the reporting requirements for
FPIs.



Additional Resources

1. Mastering the Foreign Private Issuer Test: A Comprehensive Guide

This book offers an in-depth exploration of the Foreign Private Issuer (FPI) test, detailing
the criteria and regulatory requirements for companies operating outside the U.S. It
covers the nuances of SEC rules and the practical steps for compliance. Ideal for legal
professionals, accountants, and company executives looking to navigate cross-border
securities regulations effectively.

2. Foreign Private Issuer Compliance Handbook

A practical handbook designed to help foreign companies understand their obligations
under U.S. securities law. It includes detailed explanations of the FPI test, reporting
requirements, and exemptions. The book also provides case studies and checklists to
facilitate compliance management.

3. Regulatory Insights into Foreign Private Issuers

This text analyzes the evolving regulatory landscape affecting foreign private issuers.
Focused on the FPI test, it discusses recent SEC guidance and how it impacts disclosure
and reporting duties. It’s a valuable resource for advisors and compliance officers working
with multinational corporations.

4. Cross-Border Securities Regulation: The Foreign Private Issuer Perspective

Examining the intersection of international securities law and the FPI test, this book
guides readers through the complexities of cross-border listing and reporting. It highlights
strategic considerations for foreign issuers seeking U.S. capital markets access while
maintaining compliance.

5. Understanding the Foreign Private Issuer Status

This book breaks down the technical aspects of qualifying as a foreign private issuer under
U.S. securities regulations. It explains the benefits and challenges of FPI status and
provides detailed guidance on meeting the test’s various criteria. The content is tailored
for legal advisors and corporate executives alike.

6. SEC Reporting and Disclosure for Foreign Private Issuers

Focused on the post-qualification phase, this book covers the ongoing reporting and
disclosure obligations of FPIs. It discusses Form 20-F, 6-K filings, and the nuances of
financial statement requirements. The book is a comprehensive resource for compliance
teams managing FPI filings.

7. Foreign Private Issuer Test: Legal and Financial Perspectives

Combining legal analysis with financial implications, this book explores the impact of the
FPI test on company reporting and governance. It includes insights into audit
requirements, shareholder communications, and regulatory risk management. The book
serves as a guide for CFOs and legal counsel.

8. Global Capital Markets and the Foreign Private Issuer

This book contextualizes the FPI test within the broader global capital markets
environment. It discusses how foreign issuers can leverage FPI status to optimize their
listing strategies and investor relations. Readers gain a strategic understanding of
international securities regulation and compliance.



9. Practical Approaches to the Foreign Private Issuer Test

Offering actionable advice, this book presents step-by-step approaches to determine FPI
status and maintain compliance. It includes templates, best practices, and real-world
examples to support foreign companies in their regulatory journey. Ideal for practitioners
seeking hands-on guidance in securities regulation.
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